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This paper describes the legal status of real property ownership rights, the ways for acquisition thereof, the real property registration and legal aspects of real property formation and surveying in Lithuania.

1. Summary

1. The objectives in preparing for membership in the European Union is to strengthen the Real Property Administration System by completing the registration of objects, rights thereto, ensuring guarantee - the legal protection for registered ownership and establishing more favourable environment for the development of real property market in Lithuania.

2. The registration of ownership rights in real property (land, buildings, flats, premises and engineering facilities) has been continuously improved by enacting new and improving the existing laws and by-laws. Consideration is made to the economic and legal developments in Lithuania and to the real property registration systems operating in the Nordic and some Western European countries.

3. Ownership rights restored to land, forest, water bodies, buildings and flats as well as the transfer of land, forest, buildings, flats is registered in the Real Property Register according to the Civil Code, the Laws on Real Property Register, on Real Property Cadastre and by-laws.

4. A new Civil Code of the Republic of Lithuania that came into force on 1 July 2001 is the second most significant legal act after the Constitution of the Republic of Lithuania adopted in 1992. 

It elaborates the provisions on the human rights established in the Constitution and the European Convention on Protection of Human Rights and Basic Freedoms. It also provides main legal mechanisms for the functioning market economy based on private ownership, which allows ensuring the initiative of individual economic activity.

5. Having adopted the new Civil Code, the amendments to the Law on Land, Law on Real Property Register, Law on Real Property Cadastre, Law on Mortgage, Law on State Registers were made.
6. On 20 March 2003 amendment were made to the Article 47 of the Constitutional Law on the Subjects, Procedure, Terms and Conditions and Restrictions of the Acquisition into Ownership of Land Plots of the Republic of Lithuania.

7. Laws and by-laws necessary for the real property tenure, formation, registration and real property market development are adopted.

2. Legal status of the real property tenure

The Constitution of the Republic of Lithuania, adopted by a Referendum on October 25 1992 by the citizens of Lithuania, proclaims that “the ownership shall be inviolable. Ownership rights shall be protected by laws. Ownership may be taken for public needs according to the procedure established by laws and shall be fairly compensated.”
After the restoration of independence of the Republic of Lithuania on 11 March 1990, the Law on the Restoration of the Rights of Ownership of Citizens to the Existing Real Property was enacted. It proclaims that the ownership rights held by the citizens of the Republic of Lithuania before the occupation shall not be revoked and shall have continuity. The existing real property shall be returned to the citizens of the Republic of Lithuania or they may receive due compensation. Ownership rights shall be restored to land, forests, water bodies, buildings used for economic and commercial purposes together with their fixtures, dwelling houses and their fixtures.

Article 4.37 of the Civil Code establishes that the ownership right is the right to possess, use and dispose the object of ownership right at own discretion and without prejudice to the laws and the rights and interests of other persons. Owner shall have the right to transfer an entire object of ownership right or parts thereof to other persons or only specific rights.

The Civil Code states that the Republic of Lithuania provides the same protection of rights to all owners and nobody shall have the right to:

· deprive ownership from an owner compulsory, except the cases provided for by laws;

· demand an owner to merge his ownership with the ownership of another owner against his will.

Ownership may be taken for public needs only by paying a fair compensation. Ownership may be taken from an owner against his will without paying any compensation only under the decision of court.

Foreign subjects meeting the criteria of European and Transatlantic Integration have the right to acquire into ownership land, internal waters and forests in the same manner and under the same conditions as the citizens as well as legal entities of the Republic of Lithuania. Foreign subject who do not meet the criteria of European and Transatlantic Integration are prohibited to acquire into ownership land, internal waters and forests, however they may possess or lease them in the manner established by the Lithuanian laws. Real property tenure in Lithuania is regulated by the Civil Code and other laws.

The Civil Code establishes that the right of ownership shall arise subject to the moment of transfer of the object, unless otherwise provided by the law or contract. If the contract of transfer must be registered, the right of ownership shall arise subject to its registration. The Code states that the restrictions on objects, rights thereto, also other real rights and legal fact are deemed to be registered when relevant data are recorded in the public register in the manner prescribed by legal acts.

3. Ways for acquisition of real property into ownership

Real property owned by the citizens and legal persons of the Republic of Lithuania and foreign countries, with an exception of the state and municipalities, may be acquired in a way of:

· Purchase

· Exchange

· Gifting by transactions

· Inheritance

· Other ways set forth by law.

Land owned by the state and municipality by the right of ownership may be acquired in a way of:

· Auction

· Purchase when buildings and facilities already belong to the citizen or legal person of Lithuania or foreign country and the land is leased from the state or municipality.

 Foreign subjects meeting the criteria of European and Transatlantic Integration who are permanently resident in Lithuania for no less than 3 years and are engaged in agricultural activity shall have the right to acquire the land of agricultural purpose and forestry into ownership. Legal persons of foreign countries and other foreign organizations, which have established their representative offices or subsidiaries in Lithuania, are not allowed to acquire agricultural and forestry land till the end of 7-year transitional period that is set in the EU accession treaty of the Republic of Lithuania. 

Land and internal waters may be sold only after the citizens of the Republic of Lithuania has restored their ownership rights to land, water bodies and forest.

4. Restoration of ownership rights to real property

The Law on Restoration of Citizens’ Ownership Rights to the Existing Real Property regulates the restoration of ownership rights to land, forests, water bodies, buildings for economic-commercial purpose and residential houses and their parts and apartments.

4.1. Ownership rights can be restored to the following property:

· land;

· forest;

· water bodies; 

· constructions used for economic and commercial purposes together with their appurtenances;

· residential houses together with their appurtenances

2.2. Restoration of ownership rights to the land in rural areas:

· Ownership rights are restored to the owner’s previously owned land, the area of which does not exceed 150 ha including forest and water bodies.

· Land is restituted in kind.

· The granted land parcel shall have an equal value to the previously owned one.

· Under the request it is possible to get compensation in cash or securities for the previously owned land.

2.3. Restoration of ownership rights to land in urban areas:

· Ownership rights to land are restored to the persons having houses and other buildings by granting a land parcel in gratis they are using;

· A new land parcel in a city is granted into ownership in the location of the previously owned land parcel.

2.4. Restoration of ownership rights to forest and water bodies:

· Forest or water body is restituted in kind in the previously owned place by the right of ownership;

· Citizens’ ownership rights to forest and water bodies are restored following the procedure established by the Government according to the land management projects.

2.5. Restoration of ownership rights to the buildings for economic-commercial purpose, residential houses and their fixtures

· Ownership rights to buildings for economic-commercial purposes and to their fixtures are restored by restitution in kind;

· Ownership rights to residential houses, their parts and apartments are restored by restitution in kind.

The restoration of ownership rights to land is in progress. At present over 600 000 decisions are made to restore ownership rights to 3,4 mln ha, i.e. to nearly 85% of the area indicated in applications.

Figure below shows the area of land to which ownership is restored.
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Figure 1: Decisions passed to restore ownership rights in land area (‘000 ha)

5. Exclusive status of land

The Republic of Lithuania shall own by the right of exclusive ownership the entrails of earth, internal water bodies of state significance, forests, parks, roads, historical, archaeological and cultural objects. The Lithuania shall have exclusive right to the air space above its territory, continental shelf and the economic zone in the Baltic Sea.

The Country shall own by the right of exclusive ownership the land, which the Government of the Republic of Lithuania has allotted according to the procedure for:

1) State roads and common-use railways;

2) National park – Curonian Sea;

3) Historical, archaeological and cultural objects of state significance;

4) Internal water bodies of state significance;

5) Continental shelf of the territorial sea.

The land owned by the Republic of Lithuania by the right of exclusive ownership can not be acquired in private ownership.

6. Registration of real property and rights to it

Registration of objects, rights thereto and legal facts is regulated by the Civil Code, Laws on Real Property Register, on Real Property Cadastre, on Mortgage and by-laws adopted by the Government.

The following is registered in the Real property Register:

· immovable objects;

· ownership and other real rights;

· legal facts.

Immovable objects

Immovable objects are land and other objects related to the land that may not be moved from one place to another without changing their purpose and without reducing their value in principle (constructions, buildings, premises, flats, engineering facilities and other objects which according to their origin are immovable) and which may be described as separate objects. An object is considered a material object of real right that is obtained from the nature or created in a process of production.

In addition to the ownership right the following real rights are registered in the Real property Register:

· right of trust;

· possession right as a separate real right;

· servitude;

· usufruct;

· superficies;

· emphyteusis;

Notification on the following legal facts are recorded in the Real Property Register:

· purchase – sales contract;

· exchange contract;

· gift contract;

· lease contract;

· loan-for-use contract;

· rent contract;

· common joint ownership;

· attribution of an immovable item to the family assets;

· mutual use of assets owned by co-habitants;   

· agreement of co-owners regarding the use of an immovable item;

· court rulings in force which affect the legal status of an immovable item under registration;

· institution of civil actions regarding the legal status of an immovable item under registration;

· mortgage;

· encumbrances on real rights to immovable items set forth in transactions;

· life care contract;

· arrest on an immovable item, ownership rights to it, or constituent parts of this right – possession and use;

· entry of an immovable item into the Register of Cultural Heritage;

· presence of an immovable item in the territory or the protection zone of immovable cultural values;

· encumbrances on real rights to an immovable item set forth in the Regulation for the Protection of an Immovable Cultural Value or special usage terms;

· other legal facts, if their registration in the Real Property Register has been provided for in legal acts.

7. Legal status of the Real Property Register

Lithuania, considering the Guidelines on Land Administration made by the UN Economic Commission for Europe, the experience of European Union countries, has established and further develops the real property registration system. This registration system guarantees the security of registered rights to real property of owners as well as provides guarantee for internal and external investors and creditors and to the state.  An established modern multi-purpose real property registration system protects the interests of property owners, the state, users of real property, also it is a tool promoting the economic development.

Article 23 of the Constitution of the Republic of Lithuania states that the ownership is inviolable and ownership rights are protected by laws. These constitutional provisions condition the interest of the property owners to register real property and ensure the protection of the rights as well. 

If the real property transactions are not registered, the parties can not use the fact of registration against third persons. If several persons acquire the same object or real rights and only one of them has registered the object or the rights he is considered to be an acquirer of the object or the rights. If no one has registered the transaction it is considered that the first who made the transaction is an acquirer of the rights. It may be concluded that the registration of real property and rights to it is a crucial moment seeking to secure ownership. 

Laws secure the data registered in the Real Property Register. All data in the Real Property Register is recognised as correct and complete, unless invalidated in the manner prescribed by laws.

The registration of real property, rights to it and legal facts is executed by Branch Offices of the State Enterprise Centre of Registers (SE Centre of Registers). Data on real property, rights thereto and restrictions on these rightsis accumulated in the Central Databank of Real Property Register of the SE Centre of Registers.

8. Compensation of loss

Injury caused by the Administrator of the Real Property Register, i.e. SE Centre of Registers, is repaired following the procedure prescribed by the laws. A person must address the Administrator of the Real Property Register for the compensation of damages within one month from the day on which he found out about the damages.

Disputes regarding the compensation for the injury are investigated in court in the manner prescribed by laws.

Damages shall be paid from the special accumulative fund, which is made up of the funds received for the registration of real property and real rights thereto and using the Real Property Register data.

The SE Centre of Registers shall bear no liability for the loses sustained by persons if these persons who suffered a loss:

· submitted incorrect data to the Administrator of the Real property Register;

· within 1 month from finding out about the inaccurate and incorrect record in the Real Property Register did not seek a statutory remedy to protect  the violated rights. 

9. Correction of inaccurate or incorrect data in the Real Property Register

Inaccurate and incorrect data in the Real Property Register is corrected in the following way:

· Upon finding out that data registered in the Real Property Register does not comply with the documents on the basis of which they have been recorded, the interested persons may demand the registrar to amend the inaccurate or incorrect data or to supplement incomplete data.

· Technical mistakes may be corrected at the request of an interested person or when the registrar notices a mistake and there is no reason to consider that such a correction will violate legitimate interests of a right holder of the immovable item or interests of third parties. 

· Technical mistakes are corrected free of charge, and person who submitted an application for the correction of the mistake and the person directly connected with the corrected data about real rights to an immovable item registered in the Real Property, encumbrances on these rights and legal facts is notified thereof.

· The refusal of the registrar to amend the inaccurate or incorrect data in the Real Property Register or supplement incomplete data is appealed against to the Central Registrar – Central Office of SE Centre of Registers. The decision of the Central Registrar may be appealed against to the court.

10. Scope real property registration

The SE Centre of Registers guarantees security of the owners’ rights to immovable objects registered in the Real Property Register. The registration of immovable objects, real rights and legal facts is computer-based. A single transmission network guarantees that the data is reliable and updated. Data about registered properties, real rights and their changes from Branch Offices and their units of the SE Centre of Registers are transferred via on-line network to the central databank of the Real Property Register.
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Progress in registration of immovable objects is presented in Figure 2.

Figure 2: Registration of immovable objects (‘000 units)

By 20 May 2003, the records of immovable objects in the Central Databank totalled to 4,857 million which includes more than 1,187 million records of land parcels and more than 3,670 million records of buildings and rights to them. These figures make up 85% of estimated number of objects to be registered.

11. Legal aspects of property formation and cadastral surveying

Land parcels, buildings (flats) and rights to them may be registered only following the procedure of their formation, established of boundaries and cadastre data set forth in the Law on Real Property Cadastre, Law on Land Reform, Law on Land and the regulations approved by the Government and ministries.

The Civil Code provides for that if the owners of land parcels do not agree on disputable boundaries of parcels that are not clear from the existing documents, the boundaries shall be established by court with regard to the documents, the boundaries of actually possessed parcels and other evidences.

Owners of land parcels shall cover the costs related to the fixing of boundary marks. Owners whose land parcels are demarcated by fence, trees, bushes, wall or other immovable objects existing along the parcel boundary shall have the right for common use of the mentioned objects unless the ownership to the objects is defined.

In order to restore ownership rights to land parcel to privatise them or conclude sales-purchase transaction it is necessary to mark the vertex of land parcels on the ground by using boundary marks and perform the cadastral surveying.

All land parcels, which are surveyed by using geodetic instruments or interpreted on cartographic material (orthophoto maps), are registered in the Real Property Register. Land parcels that have not passed the formation and surveying are not registered in the Real Property Register. This is to emphasise that the transactions with real property may be made only when the property is formed, surveyed and registered in the Real Property Register.

12. Development of real property market

Major part of the Lithuanian citizens in one or another way are involved in the real property sales-purchase transactions, gifting, inheritance, rent, mortgaging and paying of land tax. At present fairly good environment is established for the development of real property market. Statistical data shows that about 85% of properties and real rights to them are registered in the Real Property Register. In 2002, more than 4,3% of the formed and registered properties were transferred, inherited and mortgaged. Figure 3 illustrates the real property market in 1995-2002.
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Figure 3: Dynamics of real property market

Statistical data shows that the market of land parcels is constantly increasing, however the land and other real property market differ very much from county to county. 

The analysis of real property market shows that the property market is very much dependent on economic and other factors, such as:

· Number of registered real properties;

· Employed population by economic and service activities – unemployment rate;

· Crediting environment, interest rate;

· Average monthly gross earning;

· Density of population;

· Foreign direct investments;

· Development of infrastructure and etc.

SE Centre of Registers is very much related to the development of the conditions for property market, since it is delegated to introduce a multi-purpose system of real property cadastre and register. This system guarantees the security of registered rights to real property and supply of reliable information to all citizens as well as to market players, such as state authorities and governing bodies, banks, companies and others.
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