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Abstract


Large amounts of money are being invested in Eastern European economies by foreign interests and the potential for similar investment in other developing nations is evident.  One well-recognized authority has written that there is only one world economy and one market.  As the reality of globalization spreads and as nations attempt to adopt free-market capitalism there is a need for “some international norms, rules and restraints” in the words of another writer.  The document “Land Administration Guidelines” of the UN-ECE offers a few norms, rules and restraints in the context of good land administration.  The Guidelines speaks primarily to internal land administration methods; this paper discusses the implications of  the benefits of good land administration according to the Guidelines, as applied to an international land market.





Introduction


In his book, The Lexus and the Olive Tree - Understanding Globalization, Thomas L. Friedman has written that globalization has replaced the Cold War as the defining international system and that the idea behind globalization is free-market capitalism.  Hernando De Soto, in The Mystery of Capital demonstrates that “the major stumbling block that keeps the rest of the world from benefiting from capitalism is its inability to produce capital.”  The poor, living in Third World and formerly communist nations, are sitting on “dead capital” according to De Soto.  Thousands of people in informal settlements have occupied land and have added improvements in the form of shelter and infrastructure, but because of their untitled occupation and “extralegal” residence,  are unable to realize capital from these assets. Free market capitalism, globalization and land reform all have implications for good land administration.





According to the document “Land Administration Guidelines” (Guidelines) of the UN-ECE, the ten benefits of good land administration are


	Guarantee of ownership and security of tenure


	Support for land and property taxation


	Provide security for credit


	Develop and monitor land markets


	Protect state lands


	Reduce land disputes


	Facilitate rural land reform


	Improve urban planning and infrastructure development


	Support environmental management


	Produce statistical data





Friedman has observed that “(g)lobalization has its own defining technologies: computerization, miniaturization, digitization, satellite communications, fiber optics and the Internet, which reinforce its defining perspective of integration” and further, that “the defining measurement of the globalization system is speed - speed of commerce, travel, communication and innovation”.  The defining technologies of globalization are also the defining technologies of land administration.  And speed, Friedman’s defining measurement of globalization, is also a necessary element in good land administration in each of the benefits listed in the Guidelines.





Much of the literature on land administration for good governance and economic development speaks primarily to the issues of national land markets without much concentration on international land markets.  It is a logical focus since security of title, recordation and land registration systems, taxation and planning are all subject to local or national control and circumstances.  De Soto lists some of the attributes of Western capitalism as stable currencies, free trade, transparent banking practices, privatization of state-owned industries and so forth.  He also points to foreign investment as “a very good thing.  The more of it the better.”  The Vienna-based Institute for International Economic Studies reports that $30 billion was invested by foreign interests in Eastern European economies in 2002.*   Most of this investment was toward acquisition of existing industries and industrial development but much of it must also have been for land.  Given this robust investment activity in Europe it may be interesting to examine the effect of good land administration on land markets for foreign or extra-national investors.





Fareed Zakaria, author of The Future of Freedom, has observed that “(t)oday there is an international consensus in favor of democracy, some version of open markets and capitalism, and some international norms, rules and restraints.”  Both the development and the exercise of those norms, rules and restraints fall within the scope of good land administration.  





Peter Drucker,  perhaps the preeminent business philosopher of the 20th century, has drawn an analogy between the development of the railroad almost 200 years ago and the recent information revolution:


	The railroad was the truly revolutionary element of the Industrial Revolution, for 	not only did it create a new economic dimension but also it rapidly changed what 	I would call the mental geography.  For the first time in history human beings had 	true mobility.  For the first time the horizons of ordinary people expanded...


	In the new mental geography created by the railroad, humanity mastered 	distance.  In the mental geography of e-commerce, distance has been eliminated.  	There is only one economy and one market.








*  New York Times, 22 February, 2003





Both Zakaria and Drucker appear to be telling us that all markets will reach across national borders.  Nowhere does that seem to be more likely than in modern Europe with its trend toward economic unity.  The following discussion will consider a few of the benefits of a good land administration system as defined by the Guidelines in the context of international land markets.





Ownership and security of title


The Guidelines (III. Financial Matters, D. Land and property markets)  makes the following observation in a discussion on the development of markets in countries in transition:


	Since major domestic investment often does not exist, foreign investments are 	more common.  These are geared towards the stock market, mainly because of 	lack of information about real estate such as annual reports from the cadastral or 	land registration authorities, in contrast to information more readily available on 	the stock exchange...





	In nearly all aspects the stock market has developed further than the land market, 	perhaps due to much larger international influence, the existence of very large 	players and the relatively large extent of speculation in the market.





It is clear that the first benefit of a good land administration system according to the Guidelines, guarantee of ownership and security of title, is critical to foreign investors, perhaps even more so than to internal investors.  Foreigners have less influence over the laws and regulations affecting title to land than have citizens of the subject country.  In order to make capital investments in any system investors and their bankers must have assurance of good title as well as assurance of the stability of the systems providing good title.





Land and property taxation


The Guidelines points out that most countries in transition do not have central valuation authorities due to the lack of qualified personnel capable of making valuations.  But all investors need to know both present and future costs associated with owning land, especially if those investors anticipate making further investment in improvements to the land in the form of buildings and infrastructure. (In this discussion it will be assumed that foreign investors’ interest in land is either for development purposes, where a specific project is planned as a profitable venture, or as pure speculation where the land is to be held, unimproved, until its value has increased to a profitable level.)   The questions for the investor will always be, How will this project be valued and taxed when it is no longer an undeveloped parcel of land?  Are the methods of valuation known and are they fair and realistic?  Can we depend on consistent valuation practices in the future?  It is also probable that a foreign investor will see greater potential worth in property than that determined by local valuers and that as development proceeds valuation and the resulting tax burden will increase accordingly.








Security for credit


“Certainty of ownership and knowledge of all the rights that exist in the land” are as important for foreign investors as for nationals and perhaps even more important for foreign lending institutions.  No investor wants to be faced with the problem of perfecting the title to newly acquired land; there must be full access to information about the quality of title to land under purchase consideration. For investors and lenders alike security of tenure, stability in the local legal structure, predictability of taxation and transparency in the planning and permitting process are vital elements when investment in land is under consideration.





Develop and monitor land markets


Friedman’s reference to speed of commerce as a defining technology of globalization is reflected in the statement of the Guidelines, “(t)he introduction of a cheap and secure way of transferring land rights means that those who wish to deal in land can do so with speed and certainty.”  In the acquisition of land for development purposes speed is paramount.  “Time is money” and investment costs increase directly with delay.  Interest on borrowed money, taxes, insurance and consultants’ fees tend to increase as time goes on while market opportunity may be in decline due to economic deterioration or the advent of a competitor’s project making it to the market first.





The assumption here is that land management systems will be constructed with one of their purposes being to facilitate international land markets as well as local or internal land markets.  This pre-supposes a public policy to encourage and welcome foreign investment in land. But this is not always the case.





According to the Burns School of Real Estate and Construction Management different European countries have differing attitudes toward the foreign ownership of land. For instance the Czech Republic allows foreign ownership of  real property and “the state guarantees equal protection of ownership and other rights to real property for foreigners”, according to Burns, while in Bulgaria foreign persons “may acquire ownership over buildings and limited ownership rights over real estate but may not possess land”, and “(a) foreign individual may acquire real property located in the territory of the Slovak Republic under only very limited circumstances.”  A recent issue of  FIABCI Press reports that “(m)ajor changes in Switzerland’s long-held protectionist ways are in the offing, though these concessions are limited to certain nationals of the European Union and linked to the notion of residency.”  The reference is to Switzerland’s long-time regulation of  the acquisition of property by foreigners, the purpose being to prevent Uberfremdung, the auctioning off of Swiss soil.





Reduce land disputes


Foreign investors in land can not tolerate the threat of land disputes.  But land disputes often arise over issues other than quality of title.  There may be no question as to the ownership of land and all the attendant rights, but there can be major disputes over the location of land boundaries.   The Guidelines (II. Legal Framework, E. Boundaries) makes the distinction between fixed and general boundaries and discusses the characteristics and ambiguities of each.  General boundaries are acceptable in areas where the development of the landscape is mature as in urban areas and cultivated land areas.  But general boundaries may also be uncertain and variable.  Quoting from the Guidelines: “Where boundaries cannot be referred to visible and permanent topographical features ... well-surveyed fixed boundaries may have an impact on reducing future disputes.”  Foreign investors will consider location of ownership of land as important an element as quality of ownership and must depend on publicly available information during the site evaluation and selection process.  Only after significant financial commitments have been made will investors be willing to pay for site-specific surveying.





Land disputes may occur over issues other than title.  There can be disputes over access to public utilities and infrastructure, over planning and building controls and over land valuation.   For land markets to work fairly and efficiently there must be a body of laws and regulations that are consistent and coherent; a judiciary that is free from political manipulation and has integrity respected by the markets; and there must be access to independent advocacy professionals who will represent petitioners for relief.





Facilitate rural land reform


Land reform may not ordinarily be thought of in the context of the international markets except as it makes available consolidated tracts of previously split land ownership.  New patterns of land ownership for greater productivity may be attractive to foreign investors  if the existing patterns are well documented through good land administration efforts.  At the same time land reform, facilitated by good land administration, can provide for the improved title structure needed by those people in De Soto’s example who are “sitting on dead capital”.





Improve urban planning and infrastructure development


As noted above there is a distinct difference in public policy of different European countries over the issue of foreign ownership of land.  For those countries that see foreign investment as a source of development capital the argument may be made that it is less important who owns the land than how the land is used and who will control land uses.  Consequently, planning control and control of infrastructure development is critical in that they will affect local economies, employment, land values, environmental protection and quality of life for residents.





For foreign investors planning, like taxation, can be a source of uncertainty in that changes can be made quickly and out of the view of a non-resident investor.  In some jurisdictions the law does not require notification to non-resident land owners of pending changes in planning rules and regulations.  Changes in allowable land use, as well as intensity of use, can have greater impact on land values than physical improvements to buildings, according to the Guidelines (IV. Land-Use Planning, B. Land-use planning in urban areas).  In countries where foreign investment is seen as desirable governments should provide protections for investors by providing advance notification of pending changes, a right to be heard in any debate over pending changes, “grand fathering” provisions and so on.  At the same time it must be recognized that advance notice of changes to planning regulations can be an advantage to speculators as well as to purposeful investors.





Land speculation can be regulated by legal constraints, for instance in placing time restrictions or special taxation on the development of land, but these constraints may run counter to the purposes of public policy to encourage investment.





There has been a trend recently to down-size government through privatization, deregulation and liberalization.  But Friedman warns that the Thatcher/Reagan philosophy to let free markets rule is politically unsustainable, while the paternalism of the welfare state is proving to be economically unsustainable.  Friedman calls for appropriately-sized government.  Where the markets are all stoplights and no freeways there is stagnation; where the markets are all freeways and no stop lights there is chaos, in Friedman’s metaphor.  Clearly, there must be regulation and regulation must be based on good planning.





Support environmental management


Another assumption of this discussion is that most transactions in an international land market are intended to lead to development which in turn will require environmental assessment.  Public records maintained in a good land management system will assist would-be investors, as well as regulators, in assessing the probable impacts of the intended development and the costs and efforts required for mitigation.





Observations


Good land administration practices have as much importance when applied to international land markets as to internal markets whether national policy is hospitable to, or opposed to, foreign investment in land and the attendant economic activities of foreign interests.  In order for the administrators of land management to be effective, however, there must be a clear understanding of national and local policy.  Administrators should not be in the position of deciding policy, for instance in imposing constraints on the access to land information by foreigners where laws and regulations allow foreign investment.  Where public policy welcomes investment the laws and rules and regulations must protect the investor as well as the public.  Where policies are well-defined, good land administration is imperative for the economy, for the environment, for quality of life issues and for the sustainability of development.





An additional observation:  Dr Mathias Lemmens, Editor of GIM International, in his intriguing editorial “Economic Apartheid” (March 2003) , argues that many countries over the past decade have attempted to reform their land administration systems but that “such reforms have seldom resulted in satisfactory systems”.  The problem in his view, has been in the application of templates from countries where systems have worked well to countries where such templates are “inappropriate”.  Dr Lemmens calls for a land administration theory which would  include an “inventory of the factors which characterize a well-functioning (system)”.   I suggest that in any land administration theory three elements will always be required: a consistent and coherent body of law and regulation, a judiciary free of political manipulation and a source of independent advocacy.


end�









References


Thomas L. Friedman, The Lexus and the Olive Tree, by Anchor Books, 2000





Hernando De Soto, The Mystery of Capital,  Basic Books, 2000





“Land Administration Guidelines”, United Nations Economic Commission for Europe, http://www.unece.org/env/hs/wpla/docs/guidelines/lag.html





Alan Cowell, “Western Investment Provides a Bonanza for East Europe”, New York Times, February 22, 2003





Fareed Zakaria, “Our Way - The trouble with being the world’s only superpower”, New Yorker Magazine, October 14 & 21, 2002





Peter F. Drucker, “Beyond the Information Revolution”, The Atlantic Monthly, October, 1999.





Burns School of Real Estate and Construction Management, University of Denver (USA), Online Global Real Estate Project, http://burns.dcb.edu





“FIABCI Press”, quarterly newsletter of the International Real Estate Federation, www.fiabci.com





Dr Mathias Lemmens, “Economic Apartheid”, GIM International, March, 2003


	


�
Robert W. Foster�Professional Engineer�Professional Land Surveyor


85 Frankland Road, Hopkinton, MA 01748  508-435-3304 Tel.  508-435-6534 FAX


	


Curriculum Vitae





Robert W. Foster is a Registered Professional Engineer and a Registered Professional Surveyor with 40 years experience in the planning and design of  residential, commercial and industrial land uses, including the design of road systems and their infrastructure.  He received a bachelor of science degree in civil engineering from the University of Vermont in 1955.  He provides consulting services in engineering and surveying and reviews the construction of road and infrastructure systems for local towns and lending institutions; he offers professional consulting services nationally in dispute resolution and litigation involving civil engineering and surveying issues





Mr. Foster is immediate past President of the International Federation of Surveyors (FIG), is a past president of the American Congress on Surveying and Mapping (ACSM), and has served on the Board of Trustees of The Engineering Center Education Trust (Boston).  He is also a member of the Boston Chapter of the American Society of Civil Engineers, the New England Land Title Association, the Massachusetts Association of Land Surveyors and Civil Engineers (MALSCE), the Massachusetts Conveyancers Association (MCA) Dispute Resolution Register, and is chairman of the Hopkinton Zoning Board of Appeals.  He has received awards and citations from MALSCE, ACSM, the American Society of Photogrammetry and Remote Sensing, The Engineering Center, the American Society of Civil Engineers and FIG.





Mr. Foster has provided testimony in litigation involving property disputes, appeals for permit denials, eminent domain proceedings, and professional negligence.  He has testified before the United States Congress and the Massachusetts Legislature on pending legislation and budgetary matters.  He has participated in rewriting Minimum Standards Detail Requirements for ALTA/ACSM Land Title Surveys” adopted by the American Land Title Association and ACSM.  He conducted a study on the operations and functions of the Engineering Department of the Massachusetts Land Court for the US Department of Housing and Urban Development (HUD) .  He has conducted numerous seminars on the subjects of planning and zoning, professional practice issues and ethics, and professional standards.  For several years he conducted refresher courses for candidates for licensure as professional engineer and as professional surveyor.





Mr. Foster is author of The Liability Environment, a compendium of his columns appearing in the ACSM Bulletin.  He has written several papers and articles on the global positioning system (GPS), ethics, professional practice, public relations, mapping he wetlands of Massachusetts, and the need for a land data system in New England.  Mr. Foster has written a column regularly for the monthly Civil Engineering News and is a Contributing Editor for P.O.B. Magazine, a publication of Business News Publishing Company.





During his three-year term as president of FIG Mr. Foster visited the national surveying associations of over 30 nations on every continent and has developed an appreciation  for the variety and quality of the international surveying profession.


***


4/01/03








�











