













Building a Land Registration System to support the

Social and Economic needs of a country
Part A  of this Paper describes the general background to the development of land rights and registration systems.  

Part B  describes different concepts on which these systems operate.

PART  A
Why land registration matters
In September 1998 the United Nations Economic Commission for Europe (UNECE) published a policy Statement ‘The Social and Economic Benefits of Good Land Administration’. The purpose of the UNECE publication was two-fold. First, to draw the attention of policy makers in the ECE region to the importance of a formal system of land tenure as the basis for economic activity. Secondly, to set out the basic principles for effective operations.

Five years have passed since its publication but as it is directly relevant to the themes of the Athens Workshop I have thought it appropriate to incorporate key points made in that Statement into this paper.  The Statement represented the views of a wide body of specialists and practitioners in land registration and cadastre throughout Europe. 

The ‘Declaration’ in the UNECE Statement was as follows:

  ‘Throughout the world governments seek social stability and sustainable economic performance for their countries and their people.  Countries with different histories, cultures and environments share common aspirations for certainty and for growth. A framework of land and property laws that recognise the rights and duties of the individual, but also the shared concerns of the wider community, is essential if these aspirations are to be realised. 

No country can sustain stability within its boundaries, or economic development within the wider world, unless it has a land rights policy that promotes internal confidence between its people, its commercial enterprises, and its government.  Recognising that land is the source of all wealth lies at the heart of good government and effective public administration. States that prosper promote widespread and secured private ownership of land as a foundation of social and economic policy.’ 

As the Statement emphasizes trust between citizens, business and government are the foundation of economic well-being.  But such a happy state is never achieved where the rights over land are uncertain. Where confidence is lacking in land tenure, no investment will be risked, no improvement will be made, no economic or social benefit will be achieved  -  and disputes will arise. 

This is no new insight. That land is the source of all wealth has long been understood. But developing trusted systems of land tenure and land transfer are the tools that make possible the realisation of that wealth. Creating an enduring system that fosters certainty encourages investment and improvement – and which makes possible beneficial exchange and transfer is one of the most important tasks of any government. Without such a system the highest aims of a society will remain out of reach.

The United Nations and the Declaration of Human Rights
A good starting place in considering these questions is the Universal Declaration of Human Rights.  The 188 member States of the United Nations subscribed to the principles enshrined in the Declaration, of which the following Articles are relevant:


At the United Nations Conference on Human Settlements (Habitat II), in Istanbul in 1996, member states endorsed the following important goals in its Global Plan of Action:


Achieving these ‘high-level’ aims and principles requires much practical work. Clear laws, responsible and impartial institutions, distinct lines of authority; simple, accessible and inexpensive working procedures are all important. These factors combined with trained and competent staff will build the vital confidence for all those who depend on the land registration system.   Part B  of this paper examines some of these aspects.

PART  B

Practical issues and alternatives for effective land registration

Accountability and ministerial responsibility

There is a generally accepted view that the interests of citizens are best served if the responsibility for the administration of a land registration system is a matter for government and that a nominated Minister is responsible to Parliament under the law for its policy and its effectiveness. 

This would mean that an Agency is established within a legal framework. It would have clearly defined responsibilities for keeping and maintaining a register of ownership and other rights and interests in land and immovable property. Those dealing in land interests would only secure legal title to their new rights by registration. The register would be guaranteed by the State and information recorded would be readily accessible to any enquirer. Such a system enables confident land market decisions to be made by citizens, business, institutions and by government.

In the countries of the ECE responsibility for land registration is administered  by a public Agency, usually under a specific Ministry. There are many alternatives as indicated below:

· The Ministry of Justice  (46%)

· The Council of Ministers or Prime Ministers Office  (16%)

· The Department of Lands or Cadastral Agency  (8%)

· The Ministry of Finance  (6%)

· The Ministry of the Interior  (6%)

· The Ministry of Consumer Affairs  (6%)

· The Ministry of Agriculture  (6%)

· The Ministry of Housing  (6%)

Although most countries regard protecting land rights as a legal issue, with responsibility under the Minister of Justice, other arrangements also work well.  What is important is that whatever Ministry has responsibility the lines of accountability and the impartiality, independence, duties and delegated powers of the Registrar are clear under the law.

Creating new rights and securing protection by registration

Creating new land rights depends on agreement between parties to a transaction. This could be a sale, a loan or a new right of access etc. The parties could be any combination of citizen, company, institution, bank or central or local government. The agreement will be set out in a document (a deed) and signed and witnessed.  The Chart below indicates the alternative means of creating such a deed and protecting it by registration:












Legislation

All systems depend on a sound legal framework of land laws and specific laws on land registration and cadastre.

The general land laws of a country need to:

·   Define land and property 

·   Define legal forms of tenure

·   Distinguish between real and personal (immovable and  

          movable) property

·   Distinguish between ownership, occupation, and use of land

·   Indicate what rights must be registered (including rights less  

          than ownership)

·   Specify the legal entities able to own land and land rights

·      Specify which professionals, if any, are qualified to compose

        documentary agreements relating to rights in land

The land registration laws need to:

·   Create the Institutional authority responsible for ensuring the  

            impartial maintenance of land registers

·   Determine the method by which a register for the whole  

            jurisdiction is to be compiled (systematic or sporadic) 

·        Establish systems and procedures for land transfer and   

                           registration of other interests in land

·   Specify if the land titles are to be guaranteed by the State (or  

            the Registrar)

·   Define rules for original adjudication of registered title

·   Specify if the register is to be simply an official public record of legal  facts where these are expressed in notarial or other legal documents or,  is itself, the legal record of the title created from documentation submitted to the Registry  (Registration of Deeds or of Title)         

·      Create arrangements whereby subordinate Rules and   

                Regulations can be made by the Registrar to facilitate  

                development and administrative change
Financing

The costs of a land titling programme to first register all the land in a country could be financed directly by government, by government through external aid, by the payment of registration fees by owners, or some combination of these options.  

It is important that governments should recognize that the investment in a land registration system will bring substantial long-term national benefits. Such an investment is essential in creating an active and confident land and mortgage market as the foundation of a functioning market economy.

The investment cost of creating a national land register should, ultimately, be recovered from the fees paid by those who later protect their transaction by registration and use the enquiry services of the Land Registry. Until such a flow of registered transactions and enquiries arise fee income levels are unlikely to be adequate to finance the progressive first registration of land titles.  Some governmental funding, supported by external aid where this is appropriate and available, will be necessary.

The setting of Land Registration fees must be seen to reflect a considered policy and be based within a legal framework. Normally, under the Land Registration laws, the responsible Minister would have power to set fees, usually with the concurrence of the Minister of Finance. 

Different governments have evolved different policies for determining fees. In some countries the aim is to set fees at an affordable level for the people and to accept that some central subsidy from general taxation is necessary to maintain the system. This would apply in the early days of a system and where an economy was not strong.  

In other countries fees would be set so as to cover, but not exceed, the annual costs of the Land Registration operation. This reflects the policy of ‘self financing’ but regards it as an objective of the Land Registry to keep fees at the lowest level possible consistent with an adequate service.  

In some other, developed, countries governments are content for Land Registry fees to be set at an affordable level which nevertheless generates income levels which exceed expenditure.  This provides revenues for government and, in some instances, additional funding for the Land Registry for its investment and development programmes.

Delegated powers

It is important to include delegated powers in the Land Registration law to enable the responsible Minister or the Chief Registrar to make Statutory Rules or Regulations. These will facilitate any necessary administrative or procedural change. Development might otherwise be frustrated if primary legislation was needed on minor issues.

Similarly, freeing the Courts from the need to deal with minor claims and disputes requires that sufficient powers are vested in the Registrars (in title registration systems) - to grant registered rights, to rectify titles, to make payments of indemnity and to adjudicate in case of doubt or dispute. 
Staff resources

Land Registration depends on particular skills. At the head of the organisation must be someone with an understanding of the objectives of land registration, its institutional and legislative origins and how it fits in the structure of government. Clearly an understanding of the skills and staff resources needed, and how to secure, retain and motivate those resources, is essential.  Financial and operational management experience and a grasp of how technology can assist in improving services are vital if the organisation is to evolve. 

An ability to manage in a public sector environment is essential. Knowing how to harness the potential of the private sector to deliver key activities will ensure that the optimum contribution between public and private sector inputs is managed effectively. In a stand-alone organisation financial and office management skills are self evidently important. 

Lawyers and registration specialists will be required. In a title registration system the Land Registry’s lawyers and their supporting staff will interpret and apply the law to create and amend registers, grant title and handle the many transaction types that arise.  In some developed systems, where the Land Registry offers a full career for its staff, junior recruits can progress within the organisation progressively to senior positions having been trained and developed in-house. Structured training and increasing responsibility levels can mean that the numbers of professionally qualified staff can be kept at a minimum with consequent reductions in costs but increased job satisfaction for the specialist staff.  

In systems that are map based, mapping and surveying skills are needed. In the larger established organisations such a specialism can offer a full career with progressive development and increasing responsibility levels. The number of professionally qualified staff will depend on the extent to which unqualified but career specialists can be developed and the extent to which some activities might be contracted out. For reasons of public confidence and for representational reasons professional lawyers and surveyors are essential but the numbers need not be large.

Technology Skills

The best computer based Land Registry systems will be developed by bringing together land registration know-how with specialist computer expertise. There is advantage in taking those with land registration skills and training them as programmers, system and network analysts in order that modern land registration IT systems are developed in an informed and productive way. Where IT services are contracted out, as is to be expected in larger systems, the expertise to manage these contracts and to regulate performance will depend on a level of in-house expertise. Moreover as an organisation matures so it will be vital that these skills are present at the highest levels in the organisation.  

Access to information

Open or restricted access to land information

In a recent study of 36 member states of the ECE 72% allowed complete access to the land register or land cadastre on payment of a fee. A further 6% allowed partial access and in other jurisdictions access was usually only permitted with the authority of the owner of the property or of the Registrar.  The majority view was that open access was desirable. Nevertheless there were well-established and different traditions in countries.

The first approach is that only the owner and persons authorised by the owner should have access to the information relating to his or her registered property. This approach rests on the view that these are private matters resulting from a private contract and should be of no concern to anyone else. The State should respect this privacy with only rare statutory exceptions, for instance where matters of national security or law enforcement arise.  

The other approach takes the view that information about land should be open to all. This way there is a transparent market and everyone is able to make decisions about land possessed of all the facts. This view reflects the principle that land is there for the benefit of all and whilst private land ownership is to be encouraged it is the community as a whole who are collectively the custodians of the land. Openness discourages fraud and facilitates the land market.

Within these extremes there are variations on privacy or openness, For instance a land register might be open only to a specified group of enquirers, such as authorised public officials, law enforcers or lawyers or notaries. Or only parts of the land register may be open to all. In some jurisdictions, for instance, the price paid for a property might be regarded as private whereas in others it is public.  
Experience has shown that in those countries where information is openly available no difficulties or concerns arise as a consequence. Information about ownership, other land rights, price and valuation are accepted as community information. But in those countries where, traditionally, land information has not been public there is, inevitably and understandably, a real caution about making the change to openness.

Summary
This paper sets out some of the issues which underpin the development of an effective system of land registration. Annex A below summarises these key issues.  Annex B highlights some of the alternative options that can be adopted to meet the particular circumstances of a developing or developed country.

John Manthorpe                                                                                May 2003
Advisor to HM Land Registry and

former Chief Land Registrar for England and Wales

ANNEX  A

Factors influencing the development of land registration systems 


.

ANNEX  B

LAND ADMINISTRATION  -  POLICY AND SYSTEM OPTIONS

                                            Example
	Register of Deeds


	
	√
	Register of Title

	Publicly appointed Notaries


	
	√
	Private professional Lawyers 

or Real Estate Agents 



	Systematic first registration
	
	√
	Sporadic first registration



	General boundaries


	√
	
	Precise boundaries

	Self financing


	√
	
	Subsidised or profit making

	Guarantees by and compensation by Registrar 

but with ultimate appeal to 

the Courts


	√
	
	Disputes and claims resolved 

only by Courts



	Open access to register


	√
	
	Restricted access to register

	Single mapping and 

registration agency


	
	√
	Separate mapping and 

registration agencies

	Land registration wholly 

public sector managed


	√
	
	Wholly or partly privatised

	National Mapping wholly 

public sector managed


	√
	
	Wholly or partly privatised


Sources

In 1998 I prepared, for the United Nations Economic Commission for Europe, a paper published entitled ‘The Social and Economic Benefits of Good Land Administration’.  The aim of this publication was to draw the attention of policy makers in the ECE region to the importance of a formal system of registered land tenure and rights as the basis for social stability and a functioning land and mortgage market.

In May 2000 I prepared, on behalf of the World Bank and with their support, a paper entitled ‘ Land Registration as a Business’. This paper sought to identify how land registration systems could be developed and function efficiently so as to meet the developing needs of a country and its citizens.

    I have drawn on both these documents to present the ideas for this paper and for the Workshop.
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Article 13 (1)     Everyone has the right to freedom of movement and  


                              residence within the borders of each state,








      Article 17 (1)     Everyone has the right to own property alone as 


                       well as in association with others


                                        


No one shall be arbitrarily deprived of his property

















          











75.      Access to land and legal security of tenure are strategic    


                prerequisites for the provision of adequate shelter for     


                all…….





       76.      Governments should………





             (j)  Develop appropriate cadastral systems and streamline   


         land registration procedures in order to facilitate the   


         regularisation of informal settlements where  


      appropriate, and simplify land transactions





            (k)  Develop land codes and legal frameworks that define  


      the nature of land and real property and the rights   


        that are formally recognized





        (n)  Ensure simple procedures for the transfer of land……








 77.      Governments should;





            (b)    Support the development of land markets by means  


                 of effective legal frameworks, and develop flexible and    


                 varied mechanisms aimed at mobilising lands with     


                 diverse juridical status…..….


                    






























































The introduction or development of a land registration systems must reflect what is ‘suitable to circumstances’, in particular what is sustainable and what is appropriate bearing in mind the customary laws and practices regarding land tenure and use.





Decisions are needed about the funding of land titling and registration systems, i.e. the extent to which this must be supported by the State and/or met by fees paid by customers.





Choices need to be made about the level of sophistication of any systems i.e., registers of deeds, registers of title, integrated cadastres of land rights, land valuation and land use.





Governments need to determine where the responsibility for land registration rests at Ministerial level.





Choices need to be made about the powers of the Head of the Land Registry in respect of titling and dispute resolution, and the relationship between the judicial systems of the state and the Registrar.





Decisions are needed about the extent to which boundary and spatial precision is necessary to ensure secure land tenure and a functioning market.





Decisions are needed about publicity, i.e. whether information on the land register should be open to all, should be restricted as to particular information, or restricted to particular enquirers





Decisions are needed about the mechanics of creating guaranteed titles. e.g. by sporadic registration on the occasion of a ownership change or systematically by adjudication





Issues of restitution of ownership arise in those jurisdictions where state ownership of land replaced private ownership and now private ownership is being re-established





The role of professionals in the land market and how they relate to the land registry and to each other is important. For instance, lawyers (solicitors, barristers and notaries), land valuers, licensed and government land surveyors, mappers, and land, property and real estate agents.





How to build and maintain specialist, technical managerial and administrative expertise in the land registry operation is essential if an effective services is to be sustained





New technology offers increasing opportunities for processing information change and facilitating information access.





Customer choice increasingly dictates how services need to be tailored to meet their requirements .





Institutional structures within government are changing as service delivery agencies are established with clear and distinct functions. The scope for private sector participation offers considerable scope for improved performance





Performance measurement systems and target setting ensure that actual operations can be managed in a more informed and measurable way.





…………. and finally, the overall objectives of land titling and real rights registration systems must  be constantly kept in view and not obscured by the short term attractions of any passing initiative.
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